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VIA EMAIL LELA
November 20, 2015

Jell'S. Jordan, Esq.

Assistant General Counsel

Complaints Examination & Legal Administration
Federal Election Commission

999 L Street NW

Washinglon, D 20463

Re: NUR 6888  Gavaernor Jeb Bush, Jeb 2016, Inc.. and William Simen in hig official
capacity as Treasurer of Jeb 2016, Inc.

Dear Mx.'._]ordan:

We répresent Governor Jeb Bush, Jeb 2016, Inc. (“Jeb 2016”), and William Simon in his afficial
capacity, as Treasurer of Jeb 2016 (collectively, the “Bush Respondents™) in the above-captioned
MUR.

We havi: veviewed the Sceond Supplemental Complainr lilee on August 28, 2015 by the
American Demacracy Legal Fund (FADLI) naming the Bush Respondenrs as additional
respondents. The Seeond Supplemental Comiplaint alleges—-with. no suppuerting evidence—that
“aulcust ecleven Republican candidawes Tor Prissident of the United States™ —including,
purporigedly, the Bush Respondents—“are now involved in [a] scheme to skirt the Commission’s
‘conrdinnied communication’ reguladons by passing their most valuable data o outside
organizations via the GOP Data Trust and the . . . data firm i360.” Second Supplemicntal
Complaint ac 9.

These allegations have no basis in law or et As explained below, the Second Supplemental

somplainccontaing erroncousand specubidive ullegadons tha Inil 1o state a claim thay the Bush
Respondents have violated the Federal Electdon Gampaign Act of 1971, as amended-(Ure “Act”
or “FECA”) or Federal Eleetion Commission (the “Commission” or “FEC”) regulations.
Acueardingly, there is no reason o believe thad thie Bush Respondents have violued the Ac or
Commission regulations. '1’he Gommission should prompuly dismiss the Bush Respondents from
this marter.,

FACTS

Like many other presidlential campaigns, Jeb 2016 has assembled an in-house team of employees
anel consultanis 1o oversee and execute the campaign’s data elforts. ‘T'his.in-house team is
responsible o building, maintaining, analyzing, and utilizing Jeb 2016% dara. Jeb 2016 acquires
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its data through a variety of sources, including through its own campaign activities and other
commercial transactions.

For example, Jeb 2016 entered into a list exchange agreement with the Republican National
Commiuce (“RNC”) in July 2015. As the news article cited in the Second Supplemental
Complaint explains:

This is a standard arrangement in both partces, designed to permit
candlidates to henefit from one of the few durable resources in
American politics: a national party’s voter database. In exchange
for access to it, candidates pledge thae afier the clection they will
enrich the database by retwrning intelligence gathered on the
electorate through their interactions with individual voters.

Sasha Isscnberg, Why Isn’t Rand Paul Making a Dula Deul with the GOP?, Bloomherg Politics (July 24,
2015), available at hup:/ Zvwww.bloombergwam/polidesZarticles/2015-07-24 /why-isu-i-rund-
pawtd-making-n-datnsclead-with-the-vop-.

In addition, Jeb 2016 entered into an arms-length, commercial vendor relationship with i360,
LLC (“i360”) in August 2015 for a subscription 10 i360's raw data. See Jeb 2016, 2015 October
Quarterly Report, at 4808-09 (liled Qct. 15, 2015). Jeb 2016 pays fair-market value (or the data
subscription, and duly reports its payments to 1360 on its FLC reports.

Jeb 2016 has not had a vendor relationship with the GOP Data Trust.

THE LAW
The Commission’s Coordinated Communication Regulations
The Commission’s regulations provide that “{a] payment for a coordinated communication is
made [oi the purpose of influencing a Federal clection, and is an in-kind contribution . . . to the
candidate |or} authorized commitwee . . . with whom or which it is coordinated . .. .” 11 C.F.R.
§ 109.21(LY1). A comnwnication is deemed o be “coardinatee” with a candidate or authorized
committee il it satishics all clements of the three-pronged tesyset forth below,

A, The Payment Prong

T'he payment prong is sauslicd il the communieatioi “|i)s paid for, in whole or in part, by a
person ather than that candidie [or] authorized commiuee.” Jd. § 109.21(a)(1).

B. The Content Prong
In order for the content prong o be satislied, the communication must be a “public

commuitication.” fd. § 109.21(c). "T'he term “public communicadon” means “a communication
by icans ol any broadcast, cable, or satellite communication, newspaper, magazine, outdoor
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advertising [acility, inass mailing, or welephone bank 1o the general public, or any other form of
general public political advertising,” but “shall not include communications over the Interne,
excepl for communications placed lor a fee on another person’s Web site.” Zd. § 100.26.

A public communication satislies the content prong ol the Commission’s coordinated
communication regulations ily in relevant part, it:

e Constitutes an “clectioneering communication” as defined in Section 100.29;!

*  “|DJisseminates, distibutes, or republishes, in whole or in part, campaign macerials

yrepared by a candidate or the candidate’s authorized commitiee™, .

. )

o Y|Ejxpressly advocates . . . the election or deleat of a clearly identilied candidate for
Federal oftice™;

*  “I]s the functional equivalent ol express advocacy™ because “it is susceptible of no
reasonable interpretation other than as an appeal w0 vote for or against a clearly
identified Federal candidate™; or

*  “[R]efers to a clearly identified Presidential or Vice Presidential candidawe and is
publicly disuributed or otherwise publicly disseminaied in a jurisdiction during the
period of time beginning 120 days before the clearly identilied candidate’s primary or
preference election in that jurisdiction,gr the nominating convention or caucus in
that jurisciction, up o and including the day of the general cleciop.™

Id. § 109.21(c){1)-(5).
C. The Conduct Prong
Finally, the conduct prong of the Commission’s courdinated conimunication regulations is

satslied if one of live conduct standards is present. Relevand here, the “common vendor”
stanclard ol the conduct prong is satislicd if all of the following three conditions are met:

! An cleclioncering communicition in ¢onnection with presidential candidates “means any broadeast, cable,
or satcllite communication that: {13 Refers o a clearly identified candicdaie for Federal office: fand] (2) Is publicly
distributed within 60 days before a general election for the office sought by the candidate; or within 30 days bhefare a
primary ur preference election, or a &Gnvention or cavcusof o political party that has authority 1o nominare &
candidate, and the canditlate referencad is secking (he nomination of that political party,” 11 C.F.R. § 100.29(a}.
*In the case ol a candidate for nomination for President or Vice President,” i communication is “publicly
distributed” ifitis “aired, broadeast, cablecast ov athenwise disseminated through the facilitics ol a television station,
vaclio station, cable television system, or satellite system” and “[}an be received by 50,000 or more persons in a
State where a prinary election . . . s being held within 30 days™ ar *{e}an be received by 30,000 or more persons in
e United States within the period between 30 days before the first day of the national nominating convention and
tic conclusion of g convendon.™ fd § 100.29(hji3).
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Fast, ®|Uhe person paying lor the communication, or an agent ol such person, contracts with or
employs a commercial vendor . . . o create, produce, or distribute the communication.” /d.

§ 109.21(d)4)(1). A “conuncreial vendor” is “any person]| providing goods or services 1o a
candidate or political commitee whose usual and noirmal business involves the sale, rental, lease
or provision of those goods or services.” Id. § 116.1(c). “Thus, this ssandard-only applies to a
vendor whose usual and normal business ineludes the creation, production, or distribution of’
communications, and does not apply to the activities of persons who do not create, produce, or
distribute communications as a commercial venture,” Explanation & Justification for Coordindted and
Indeprendent Expenditures, 68 Fed. Reg: 421, 436 (Jan. 3, 2003).

Secund, “|t|hat commercial vendor, including any owner, oflicer, or employee of the commercial
vendor, has provided [certain] services (o the candidate who is clearly identilied in the
communicalion, or the candidate’s authorized commiteee, the candidaie’s opponent, or the
opponent’s authorized comunittee, or a political party commitiee, during the previous 120 days.”
11 C.ER.§ 109.21(d)(4)ii). The Commission’s coordinated communication regulations
cnumerale nine specilic services that “put]] the commercial vendor in a position io acquire
information about the campaign plans, projects, activities, or needs of the candidate . . . thatis
material to the creation, production or distribution of the communication™” and “place]] the
‘common vendor’ in a position 1o convey [such] information . . . 1o the person paying lor the
communication.” Coordinated and Independent Expenditures, 68 Fecl. Reg. at 436. "I'hese nine services
are:

o Development of media strategy, including the selection of purchasing ol advertising
slots; :

e Sclection of audiences;

* Polling;

*  [undraising;

* Developing the content of a public communication;

*  Praducing a public communication;

* ldentifying volers or developing voter lists, mailing lists, or donor lists;,
*  Selecting personnel, contractlors, or subcontractlors; or

*  Consuliing or otherwise providing palitical or media advice.

T CER. § 109.2 1)),
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Finally, “|t|hat commercial vendor uses or conveys Lo the person paying for the communication”
either:

* InJormation about the campaign plans, projects, activities, or necds of the clearly
identified candidare, the candidate’s opponent, ar a political pariy committee, and
that information is material to the ¢reation, production, or distribution of the
communication; or

*  Tuformation nsed previously by the commercial vendor in providing services to the
candidate who is clearly identified in the communication, or the candidate’s
authorized committee, the candidaie’s opponent, the opponent’s authorized
committee, or a political party comimittee, and that information is material w0 the
creation, production, or distribution of the communication.

fd. § 109.21(d)(4)dii). “This requirement encompasses situations in which the vendor assumes the
role of a conduit of information between a candidate . . . and the person making or paying for the
communication, as well as situations in which the vendor makes use of the information reccived
from the candidate . . . without actually wansferring that information (o another person.™
Coordinated and Independent Expenditures, 68 Fed. Reg. at 437,

When the Commission promulgated its coordinated communication regulations, it stated that the
common vendor standard does not “create|] any ‘prohibition’ on the use of common vendors”
and expressty rejected a proposal “establish]ing] « presumption of enordination™ when comimon
vendors are involved. /d. at 436, Morcover, the Commission “restrict{ed] the potential scope of
the ‘comman vendor’ standare by limiting its applicaton (o vendors who provide specilic services
that, in th; Commission’s judgment, are conducive 1o coordinaiion between a eandidate . . . and
a third party spender.” Id. “[E]ven those vendors who provide one or more of the specified
SErvices are not in any way prohibited from providing services to both candidates . . . and third
party spenders.” fd. Instead, the common vendor standard “locuses on the sharing of
information about plans, projects, activities, or needs of a candidate . . . through a common
vendor to the spender who pays for a communication.”™ Jd,

DISCUSSION

I The Second Supplemental Complaint Fails to Meet the “Reason to Believe®
Threshold and Should Be Dismissed On This Basis Alone.

ADLF alleges in the Second Supplemental Complaint that the Bush Responcents are “involved
in |a] scheme (o skirt the Commission’s ‘coordinated communication’ regulations by passing
‘their most valuable data to owside organizations via the GOP Data Trustand . . . data firm
1360.” Sceond Supplemental Complaintat 9. Ye, as explained below, ADLEF’s allegiions are
purely speculative and the Second Supplemental Complaint fails to set forth specific facts which,
il proven true, would consutute a violation of the Commission’s coordinaled communication
regulations by the Bush Respondents. In fact, ADLF devotes only two sentences to the eleven

(9,
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Republican presidential campaigns named as respondents and does not mention any of these
campaigns by name in the body of the Sceond Supplemental Complaint. Indeced, because the
Second Supplemental Complaint fails to meet the “reason to believe” threshold, the Commission
should dismiss the Bush Respondents from this mater on this basis alone.

A. The Second Supplemental Complaint Consists of Nothing More Than
Rank Speculation and Innuendo.

The Second Supplemental Complaint fails to mect the Commission’s well-established “reason to
believe” standard because its allegations are based upon pure speculation and ADLL fails 1o
include any credible evidence in support of these allegations. ADLEF flatly speculates tha
beeause, “according to press reports, eleven authorized committees of Republican Presidential
candidates have also entered into agreements with the Data Trust, 1360, or both,” these
committees are “automatically pass[ing] material informalion about the commitrees’ activities to
any and all outside groups [in] violation of the Commission’s coordinated communication rule.”
Second Supplemental Complaine au |3-14.

Commission regulations recuire that a complaint “contain a clear and concise recitation of the
facts which describe i violation of a stawute or regulation over which the Conumission has
jurisdiction.” 11 C.F.R.§ 1114{d)3). A “reason 1o believe” linding is appropriate “only if'a
complaint seis forth suflicient specific facis, which, i proven true, would consiituie a violation of
the FECA” Statenient of Reasons of Commissioners David M. Mason, Karl J. Sundsuom,
Bradicy A. Smith, and Scott E. Thomas in MUR 4960 {Hillary Rodham Clinton for US Senate
Exploratory Commitiee), at b (Dec. 21, 2000). “Unwarranted legal conclusions from asserted
fucts . . . or mere speculation . . . will not be accepted as truc.” /d ac 2.

Here, the Second Supplemental Cornplaint bases. its allegadons that the Bush Respondents
violated the Commission’s coordinated communication regulations on their asscried fact that the
Bush Respondents have “entered into agreements with the Data Trusy, 1360, or both.” Second
Supplemental Complaint at 13. The news article cited for this asserted fact, however, says no
such thing. Instcad, the news anticle simply states that the Bush Respondents “have alrcady
exceuted |a) dara agreement|] with the RNC.” Sasha Issenberg, Wy Isn't Rand Paul Making o
Data Deal with the GOP?, Bloomberg Politics (July 24, 2015). The Second Supplemental
Complaint does not provide any evidence that the Bush Respondents have “entered into
agrecments with the Daca Truse, 1360, or both.™?

In sum, the Second Supplemental Complaint contains little more than rank speculation and
innuendo, including the remarkable assertion that because the Bush Respondents have entered

2 Jebh 2016 commenced a vendor velationship with 1360 in August 2015--aficr the publication of the news

article cited in the Second Supplemental Complaint and around the swme tme at ADLE fike the Second
Supplemental Complaint with the Commission. Muorcover, the fact that Jeb 2016 had a vendor relationship with
1360 was nat public information until Jeb 2016 filed its 2015 October Quarnerly Report—well afier ADLF filed the
Second Supplemental Complaint with the Commission. For the: sake of completeness, we are addressing Jeh 2016
vendor relationship with i360 in Sceiion U below,
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into a list exchange with the RNC, unknown outside groups who have retained the services of the
Data Trust and/or i360 must be making unknown illegally coordinated communications with the
Bush Respondents. "'he Commiission has a long history of summarily rejecting complaints that
were based upon specularion and innuendo. The Commission should do the same here.

B. The Second Supplement Complaint Does Not Allege Specific Facts
Which, If Proven True, Would Constitute a Violation of FECA or the
Commission’s Regulations.

The Second Supplemental Complaint alleges that the Bush Respondents are participants in a

“scheme 1o skirt the Commission’s ‘coordinated communication’ regulations by passing their
most valuable data 1o outside organizations via the GOP Data "['rustand . . . data [irm i360,” but
fails w0 set forth specific facts which, if proven (rue, would amount to a violation ol the
Commission’s coordinated communication regulations by the Bush Respondents.

First, ADLE has not identified a single communication that was allegedly coordinated with the
Bush Respondents through a common vendor. The Commission’s coovdinated communication
regulations are premised on the existence of a “communication.” See 11 C.F.R. § 109.21(a) (“A
communication is coordinated with a candidate, an authorized committee . . . or an agent of any
ol the foregoing when the communication” satislics all three prongs of the Commission’s
coordinated communication test.). In order lor there to be a violation of the Commission’s
coordinated communication regulations, there must be a communication.

Seconed, ADLF has not identified any owside organizations that have paid for a communication
allegedly coordinaied with the Bush Respondents through a common vendor. Under the
payment prong of the Commission’s coordinated communication regulatons, a comrmunication
must be “paid for, in whole or in part, by a person other than that candidate {or] authorized
commitice” in order to constitute a coordinated communication. /d § 109.21(a)(1). In order for
there to be a violation of the Comimission’s coordinated communication regulations, there must
Ie a third party spender who has paid for a communication.

Finally, given that ADLFE has not identified a single communication that was allegedly
coordinated with the Bush Respondents through a common vendor, ADLI® also has not sct forth
ficts Lo satisly the content prong of the Commission’s coordinated communication regulations.
Under the content prong, a communication must be a “public communication” chat meets the
content requirements discussed above. Seedd. § 109.21(c).

Commissioners have previously rejected a coordinated communication complaint that “d[id] nou
present any analysis or {acts that support the application of section 109.21.” Statement of
Reasons of Vice Chairman Daonald . McGahn and Commissioner Caroline C. Hunter in MUR
6310 (Rick Santorum for President), at 23 (July 25, 2013). “Instcad of preseniing facts, the
complaint seem|ed] to rely on the ‘when there’s smoke, there’s fire’ speculition that the
Commission has already determined is insuflicient to justify an investigation.” J/d. Because “[t]he
complaint fail|ed] o provide a single example of any communication . . . that was somchow
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coordinated, let alone whether any communications come within the content prong of the
coordination rule,” the Commission did not vote to find reason to believe. Jd

Put simply, ADLF has only alleged specific facts related to the third prong of the Commission’s
conrdinated communication regulations—the concduct prong, and even then they did not set
forth sullicient facts to prove that any of the conduct prong’s standards were met-+-and
completely ignored the existence of the first two prongs. The Commission cannot find reason to
believe that the Bush Respondentis violated the Commission’s coordinated communication
regulations when the Sceond Supplemental Complaind fails to identify the existence ol any
allegedly coordinated commiunications or any outside organizations that allegedly paid for these
communications.

II. Nevertheless, the Bush Respondents Have Not Engaged in Conduct That
Satisfies the Common Vendor Standard of the Conduct Prong.

ADLF's aliegation that the Bush Respondents are “involved in [a] scheme to skirt the
Commission’s ‘coordinated communication’ regulations by passing their most valuable data o
ouiside organizations via the GOP Data lrust and . . . data firm i360” is unfounded and
contradicted by the facis. Specifically, ADLF alleges that the Bush Respondents “entered into
-agreements with the Dara "T'vust, 1360, or both,” which are purportedly common vendors with .
several outside organizauons, and thac these vendors have “lechnology 1that auomatically passes
material information about the committees’ activities to any and all owmside groups . . . [in]
violation of the Gommission’s coordinated communication rule.” Second Supplenenial
Complaint at 13-14.

As discussed above, ADLF has nou provided any evidence that the Bush Respondents have
entereel into agreements with the Data T'rust 0r i360. Instead, they solely rely on a news article
which states that “former Governor Jeb Bush of Florida . . . ha{s) alveady exccuted {a] data
agreement| | with the RNCG.” Sasha Issenberg, Wiy Lin’t Rand Pawl Making a Data Deal widh the
GOP?, Bloomberg Politics (July 24, 2015). As explained below, neither Jeb 2016’ list exchange
agreement with the RNC nor its commercial vendor relatonship with 1360 implicate the
common vendor standard of the cunduat prong.

A. Jeb 2016°s List Exchange Agreement with the RNC Does Not Implicate
the Common Vendor Standard of the Conduct Prong.

Jeb 2016 list exchange agreement with the RNC does not implicate the common vendor
standard of the conduct prong for two reasons.

3 Although ADLF provided no evidence that i360 is a vendor of Jeb 2016 (and the vendaor reladonship was
3 ! . .

not even public knowledge untilwell alier the Second Supplemental Gomplaint was filed), we are volomarily

providing the Commission with information about Jeb 2016°s vendor relationship with i360 to demonstaw that it

alsu does notimplicaw: the eoumeon vendor standird of the conduct prong.

8
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First, the RNC is not a “common vendor.” In order to qualify as a “common vendor,” the RNC
would have'to be a “commercial vendor.” A “commercial vendor” is “any person|) providing
goods or services to a candidatc or political committee whosc usual and normal busincss involves
the sale, rental, lease or provision of thosc goods or services. 11 C.F.R. § 116.1(c). The RNC is a
federal political commitiee registered with the FIEC, not a commerdial vendor. Morcover, the
RNC would have 1o be retained or employed by the outside organization paying for the allegedly
coordinated conumunication in order 1o qualify as a “common vendor” under the Comumission’s
courdinated communication regulations. See i § 109.21(d)Y4)(i). *““T'hus, [the common vendor|
standard only applies o a vendor whose usual and normal business includes the ereation,
praduction, or distribution of communications, and docs not apply to the activities of persons
who do not creaie, produce, or distribute communications as a commercial venture.” Coordinaled
and Independent Lxpenditures, 68 Fed. Reg. at 436.

Second, even if the RNC did qualily as a common vendor, Jeb 2016 list exchange agreement
with the RNC does not allow non-public information about Jeb 2016’s camipaign plans, projects,
activitics, or needs w be conveyed (o any outside organizations via the RNC. As the news article
cited in the Second Supplemental Complaint explains, Jeb 2016’ list exchange agrecement with
the RNC:

[Is a standard arrangement in both parties, designed 1o permit
candidates to benefit from one of the few durable resources in
American politics: a national party's voter database. In exchange
for access o i, candidates pledge than qfler the election they will
envich the database by returning incelligence gathered on the
clectorate through their interactions with individual voters.

Sasha Issenberg, Wy it Rand Paul Making a Data Deal ioith the (GOI?, Bloomberg Politics (July 24,
2015) (emphasis added). Thus, it would not be possible for the RNC to share such information
with any ouside orgaiizations unul afier the clection.

For these reasons, Jeb 20167 list exchange agreenient with the RNC does not implicate the
common vendor standard of the Commission’s coordinaled communication regulations.

B. Jeb 2016’s Contractual Relationship with i360 Does Not Implicate the
Common Vendor Standard of the Conduct Prong.

Although ADLE did not provide any evidence in the-Second Supplemenial Complaint that Jeb
2016 has contracred with 1360, we are voluntarily providing information about Jeb 2016’ vendor
relationship with 1360 to demonstrate that this relationship also does not implicate the commaon
vendor standard ol the conduct prong.

Jeb 2016 is merely a subseriber 10 1360°s raw data. Jeb 2016 has not retained 360 to provide any
services related 1o the committee’s public communications. “The Gommission’s coordinated
communication regulations provide that the common vendor standard is satsfied only when the

[
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commercial vendor has provided any of the following services to the candidate or the candidaic’s
authorized committec during the previous 120 days:

* Development of media strategy, including the selection or purchasing of advertising
slots;

* Selection of audiences;
* Polling;
* Fundraising;
° Devcloping the content of a public communication;
* Producing a public communication;
* ldentifying volers or developing voter lists, mailing lists, or donor lists;
* Selccting personnel, contractors, or subcontracl-'ors; or
* Consulting or otherwise providing political or media advicc.
11 C.F.R. § 109.21(d)4)ii).
i360 does not provide any of these services to Jeb 2016.4 it simply provides raw data. Thus, jeb

2016’ vendor relationship with i360 does not implicate the common vendor standard of the
Commission’s coordinated communication regulations.

CONCLUSION

For all of the reasons set {orth above, the Commission should find that there is no reason to
lelieve that a violation occurred and should promptly dismiss the Bush Respondents from this
matuter.

Sincerely,
7, .

Megaun L. Sowards, General Counsel
Brandis L. Z¢hr, Deputy General Counsel

1 Jeb 2016°s 2015 October Quartcrly Report discloses a §1,486.51 disburseinent to i360 for “online
fundraising.™ Jeb 2016, 2015 October Quaitérly Report, at 4809 (filed Oct. 15, 2015). However, this dishursement
was tor the acquisition of raw donor data.



